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be maintained and the void part rejected. The bad por
tions, however; must be clearly separable in their nature 
in order that the award may be good for the residue.”

In the present case, the award has been passed for the recovery of 
Rs. 7,200 in favour of the respondent against the petitioner and a 
charge has been created of that amount on the property of the 
petitioner. The two parts of the award are independent. Therefore. 
the first part will be valid whereas the second part will not be so 
as the award has not been got registered. In my view, the conclu
sion arrived at by the appellate Court on this matter is correct and 
I affirm the same.

(4) The second contention of the learned counsel for the peti- .
tioner, is that there was no valid agreement to refer the matter to 
the Arbitrator as no dispute existed between the parties. This con
tention was not raised before the Courts below. I however, have 
considered the matter but regret my inability to accept the argu
ment of the learned counsel for the petitioner. A reading of the 
judgments of the Senior Subordinate Judge and the Additional 
District Judge shows that there was a dispute regarding the execu
tion of the pronote. The petitioner had, in his statement before the 
Court even denied its execution. A disputed matter can always be 
referred to an Arbitrator. I, therefore, reject the contention of the 
learned counsel for the petitioner,

(5) For the reasons recorded above, this revision petition fails 
and the same is dismissed with costs.

N. K. S.
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Held, that a bona fide purchaser of evacuee property for con
sideration is entitled to invoke the provisions of section 41 of the 
Transfer of Property Act 1882, even if the allotment in favour of 
the transferor is cancelled under section 24 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 1954. The effect of such 
an order of cancellation is that the rights of the predecessor-in-title 
of the transferee stood cancelled and the Union Government became 
the owner of the property by virtue of the same being the evacuee 
property but the right which the transferee acquired in the property 
by virtue of the application of the principles contained in section 41 
of the Property Act, does not as such militate against the ownership 
right of the Union Government.

(Para 7)

Regular Second Appeal from the degree of the Court of Shri 
Banwari Lal Singal, Senior Sub-Judge with Enhanced Appellate 
Powers, Hissar, dated the 17th day of April, 1965 reversing that of 
Shri V. K. Kaushal, Sub-Judge 1st Class, Hissar, dated the 14th 
February, 1964, and dismissing the suit of the plaintiffs and leaving 
the parties to bear their own costs throughout.

M. R. Agnihotri, Advocate, for the Appellants.
D. S. Nehra, Advocate and Gur Prem Singh Dhillon, Advocate,.
for the Respondents.

JUDGMENT
i

D. S. Tiwatia, J.— (oral) (1) The only question, which is common 
to both the appeals (R.S.A.s 674 and 675 of 1965), that arises for 
determination is as to whether the principles enshrined ini section 41 
of the Transfer of Property Act, 1882 (Act 4 of 1882), hereinafter 
called the Property Act,, can be invoked byj aj transferee to protect his 
rights qua the land which he purchased bona fide for consideration 
if that land happened to be owned by the Union of India—the same 
being the evacuee property.

i

(2) Before proceeding with the consideration of the proposition 
of law abovesaid, a few relevant facts, that are not in dispute, may 
be stated. These are: One Daulat Ram was mortgagee of certain 
land left behind by him in Pakistan. He filed his claim before Gov
ernment of India of which copy is Exhibit D. 1, wherein he described 
himself as mortgagee of the land in lieu of which he was making 
claim for allotment. In Tasdiqi Parcha, copy of which is Exhibit 
D. 2, he had been recorded only as a mortgagee. In the copy of 
Jamabandi received from West Pakistan, he was shown as a mort
gagee, but due to inadvertance or mistake of some functionary of the
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Government, he w;as allotted land measuring 65 kanals 6 mlarlas in 
village Labanij as owner in lieu of mortgagee land left behind by him 
in West Pakistan. He was succeeded by his grandsons Hari Chand, 
Jassa Ramj and Ram Chand who were recorded as owners of the 
aforesaid land, as evidenced by copy of Jamabandi Exhibit P. 5 for 
the year 1958-59. After this, as a result of consolidation proceedings 
in the village, land in dispute measuring 70 Kanals, 16 Marlas was 
allotted to them in lieu of land measuring 65 Kanals 6 Marlas. There
after, Jassa Ran\ sold his one-third share in the aforesaid land in 
favour of his other two brothers, namely, Hari Chand and Ram 
Chand and these two brothers then sold the entire land aforesaid by 
means of a registered sale-deed dated 17th December, 1958 in favour 
of plaintiffs 1 to 3, deceased father of plaintiff No. 4 and defendants 
Nos. 3 to 5, for a consideration of Rs. 3,000. The mutation regarding 
the aforesaid sale was sanctioned in their favour on 20th December, 
1959. In the meantime, the Chief Settlement Commissioner by his 
order dated 12th June, 1961, Exhibit D. 4. cancelled the allotment of 
land in the name of Daulat Ram on the ground that he having left 
land in Pakistan in wjhich he had only mortgagee rights, was not 
entitled to allotment of land in lieu thereof as owner and as a sequal 
to this order the mutation of sale aforesaid was cancelled on 29th 
June, 1962 and that after the cancellation of the allotment in favour 
of Daulat Ram, part of the land was auctioned by Rehabilitation 
authorities to defendants 6 to 8. The plaintiffs filed a suit for a dec
laration that they were owners of the land in suit and that defend
ants 1 and 2 had no title or interest in it»

(3) The trial Court, inter-alia, held that the Principles enshrined 
in the provisions of section 41 of the Property Act protected the plain
tiffs’ rights in the land and it decreed the suit. The lower appellate 
Court regarding this point took a contrary view and dismissed the 
suit.' 1

• (4) Mr. D. S. Nehra defending the order of the lower appellate 
Court has argued that the provisions of section 36 of the Displaced 
Persons (Compensation and Rehabilitation) Act, 1954, (No. 44 of 
1954), hereinafter referred to as the Rehabilitation Act is a complete 
bar to the jurisdiction of the trial Court in the matter for so long as 
the order of the Chief Settlement Commissioner under section 24 of 
the Rehabilitation Act, Exhibit D. 4, stands, the plaintiffs would have 
no right and that validity of that order cannot be called in question 
in the civil Court. i ,
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(5) At this stage, a look at the provisions of section 36 of the 
Rehabilitation Act is necessary. It reads : —
fa

“36. Save as otherwise expressly provided in this Act, no civil 
, Court shall have jurisdiction to entertain any suit or pro

ceeding in respect of any matter which the Central Gov
ernment or any officer or authority appointed under this 
Act is empowered by or under this Act to determine and 
(no injunction shall be granted by any Court or other autho
rity in respect of any action taken or to be taken in pur
suance of any power conferred by or under this Act,”.

(6) I am afraid the provisions of section 36 of the Rehabilita
tion Act would be no bar to the maintainability of the present dec
laratory suit and for the granting of the relief of perpetual injunc
tion restraining the defendants other than the pro-forma defendants 
from interfering with the possession of the plaintiffs over the suit 
Tand. ‘ 1 ■

;■ ‘.ff,

(7) The order of the Chief Settlement Commissioner has not 
other effect than this that the rights of the predecessor-in-title of the 
plaintiffs stood cancelled and the suit land became the property of 
the Union Government by virtue of the same being the evacuee pro
perty. However, the right, which the plaintiffs acquired in the pro
perty by virtue of the application of the principles contained in sec
tion 41 of the Property Act, does not as such militate against the 
ownership right of the Union Government and, therefore, it was not 
necessary for the plaintiffs to challenge the validity of the order, pass
ed by the Chief Settlement Commissioner under section 24 of the 
Rehabilitation Act. The provisions of section 41 of the Property Act 
protect the bona fide purchaser for consideration from, an owner. In 
the present case neither there is any doubt, nor has it been, questioned 
before me that the plaintiffs were bona fide purchasers for consider
ation and had, at the time of purchase, made enquiries from the 
village Patwari about the title of the vendor and had also consulted the 
record-of-rights wherein it was Hari Chand and Ram Chand, who 
had been recorded the absolute owners of the entire suit land and 
prior to that, their grandfather Daulat Ram had been recorded as 
the owner thereof, which means that their vendors were the ostensi
ble owners of the suit land with the express consent of the Govern
ment of India when the same was purchased by them, for it is the 
functionaries and officials of the Union Government who had effect
ed the entries in the record-of-rights regarding his ownership rights
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and so the provisions of section 41 of the property Act are clearly 
attracted to the facts of the present case. That being the position 
then the transfer in favour of the plaintiffs and the pro-forma defen
dants could not be assailed by the Union of India, or the defendants 
claiming through the Union of India. In view of the above, the lower 
appellate Court clearly erred in dismissing the plaintiffs’ suit.

(8) I draw sustenance for the above view from a Division Bench 
decision rendered in Darriodar Dass etc. v. Joginder Singh, etc. (1) 
which came to my notice while dictating this judgment after the deci
sion had been finalised. In the case before the Letters Patent Bench 
thd material facts were that property of a muslim was declared eva
cuee and allotted to some displaced person. |The Muslim; Evacuee 
landlord had established that he had not migrated to Pakistan and 
that his land could not be declared as evacuee property. The autho
rities instead of disturbing the allottee gave to him equivalent land 
at'some other place. This person after allotment to him of the land, 
effected its rsale for consideration. Afterwards part of the land whs 
ordered to be withdrawn from; him on account of the same having 
been allotted to him in excess of the value of his land. After pro
tracted litigation, the transferees from, this Muslim, approached the 
High Court in a writ petition and raised a plea that in view of the 
provisions of section 41 of the Transfer of Property Act, the transfer 
of the land to them could not be invalidated. Dealing with this plea, 
Sidhu, J., who delivered the opinion for the Bench, made the follow
ing observations which can be noticed with advantage.

“We feel that it is also necessary to deal with another impor
tant aspect of this case. Even if the Rehabilitation Autho
rities had sought the remedy in the civil court, that would 
not have been granted to them in view! of the provisions 
of section 41 of the Transfer of Property Act, 1882, which 
are fully attracted in this case. That section reads as 
under : —

‘41. Where, with the consent, express or implied, of the 
persons interested in immovable property, a person is 

the ostensible owner of such property and transfers 
the same for consideration, the transfer shall not be

(1) L.P.A. No. 181 of 1972 decided on 18th September, 1972.



I.L.R. Punjab and Haryana (1977)?

366

»
voidable on the ground that the transferor was not 
authorised to make it : provided that the transferee, 
after taking reasonable care to ascertain that the trans
feror had power to make the transfer, has acted in 
good faith.

The land in dispute being evacuee property had vested in the 
Central Government. Hence, the Central Government 
which were interested in that property, gave its express 
consent when that property Was given to the Muslim 
owners in lieu of their land which had been erroneously 

1 treated as evacuee property and then allotted as such to 
some displaced persons. Thus, the Muslim owners, the 
predecessors-in-interest of respondents Nos. 1 to 6, who 
were the ostensible owners of that land with an express 
consent of the Central Government wfhich were interested 
in that land, sold the same in that capacity to the peti- 

; tioner-respondents Nos. 1 to 5, and one Chanan Singh, the 
predecessor-in-interest of Smt. Devi, petitioner-respondent 
,N°- 6 for consideration of Rs. 30,000 by means of the 
registered sale-deed, dated 21st June, 1965. That being so, 
the transfer of the land in question made in favour of 
respondents Nos. 1 to 6 could not be got declared voidable 
by the Rehabilitation Authorities on the ground that the 
transferors were not empowered to make it because it 
appears that the transferees, after taking reasonable care 
to ascertain from the revenue record that the transferors 
being the ostensible owners had the power to make the 
transfer, had acted in good faith while purchasing the land 
for consideration as stated above. In view of this matter, 
respondents Nos. 1 to 6, could not be ousted from the land 
in dispute even if the Rehabilitation Authorities had sought 
the remedy in the Court of law, because the provisions of 
section 41 of the Transfer of Property Act, wpuld have 
been attracted and created a hurdle in the way of the 
Rehabilitation Department if it had sought relief of getting 
the land in dispute retrieved from the transferees in the 
court of law.”

(9) At this stage, Mr. D. S. Nehra, learned counsel for the Union 
of India, referred mb to the stipulation in the sale-deed in favour of 
♦he plaintiffs and the proforma defendants, wherein it was stated
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that in the event of any defect in the title of the vendor in regard 
to the whole .or any part of the property, the vendor shall be liable 
to pay compensation to the transferee. On the strength of this stipu
lation in the sale-deed, Mr. Nehra urged that discretionary remedy 
of injunction ought not to be granted to the plaintiffs.

(10) I do not think this can be validly suggested on behalf of 
the defendant-respondents, for the equity is in favour of the plaintiffs 
w|ho had acquired the land after payment of money, and merely 
because they could have their rights enforced against the vendor, the 
Court will not deny them the relief that they are seeking in the 
suit. - ' ’

1 (11) Mr. Nehra, next urged that since action of the Union Go
vernment in auctioning a part of the property to defendants 6 to 8 
is an action under the Rehabilitation Act, so the civil court by virtue 
of the provisions of section 36 of that Act is debarred from restrain
ing the defendants from taking that action.

(12) This is arguing in circles, because once it is held that the 
property in question by virtue of the provisions of section 41 of the 
Property Act had become the- absolute property of the plaintiffs and 
nobody could touch it, not even the original owner, then the action 
on the part of the original owner of auctioning #r taking possession 
thereof cannot stand on a better footing.

(13) In the result, these appeals are disrqissed with no order as 
to costs.

(14) On the oral request of Mr. Nehra, the leave to file a Letters 
Patent Appeal is granted.

n . k 7 s . '
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